Background
In October 2012, the SEC, through its Office of Compliance Inspections and Examinations ("OCIE"), began its Presence Exam Initiative ("Initiative") to better assess the issues and risks presented by the private equity industry's business model. In particular, the SEC has focused examination and enforcement efforts on how private equity fund advisers disclose the allocation of fees and expenses to their investors. 1 The SEC previously reported that it has examined more than 150 newly-registered private funds (who registered following passage of the Dodd-Frank Act and its fund registration requirements), and that the majority of them have either violated the law or have demonstrated material weaknesses in their controls related to the allocation of fees and expenses. Areas of particular concern for the SEC have been payments to consultants, expenses shifted from a fund manager to the fund after the fund's inception, characterization as fund expenses of expenses traditionally thought to be paid by the fund manager out of management fees, and hidden fees. The SEC's recent action against KKR is part of a suite of enforcement actions taken by the SEC in relation to private equity and hedge funds, including with respect to alleging improper expense allocation
Conclusion
This recent enforcement action taken against KKR, as with prior ones taken in the fee and expense allocation context against others, represents a continuing focus of the SEC on fee and expense misallocation. Given this focus, it seems likely that more enforcement actions are to come. On a positive note, the settlement further clarifies the SEC's expectations for private equity firms with respect to fee and expense allocation and demonstrates that good faith remediation may mitigate the severity of any enforcement action. The settlement also is relevant to advisers to real estate and hedge fund complexes that face similar allocation issues. With increased SEC scrutiny of fee and expense allocation issues, institutional investors also now are focusing on these issues, and may in part base investment decisions on them. Therefore, for many reasons, it would be prudent for private equity firms and other advisers to private investment funds to re-evaluate their fee and expense allocation policies and procedures to be sure that they adhere to current regulatory and investor expectations. 
